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JURISDICTION AND NATURE OF PROCEEDINGS BELOW
The Appellant-Lessee brought suit against the Respondent-Lessor to
recover sums expended and damages suffered as a result of the Respondent's
fraud and/or negligent misrepresentation with respect to the lease of a block
plant.
The suit was dismissed on the second day of I trial, at the conclusion of the
presentation of Appellant's case upon the finding of the Fifth District Judge Pro
Tempore that Appellant had failed to establish a prima facie case of fraud or
negligent misrepresentation. This Appeal is now made pursuant to Rule 3(a),
RUCAP, whereby "an appeal may be taken from the final orders and judgments of
a district court, or circuit court to the Court of Appeals by filing a notice of appeal
with the clerk of the particular court from which the appeal is taken within the time
allowed by Rule 4."

STATEMENT OF ISSUES PRESENTED ON APPEAL
What is the appropriate standard of review on appeal from dismissal
at the end of Plaintiffs case?
Was the evidence presented in Plaintiffs case at trial as to the
elements of fraud or negligent misrepresentation sufficient to require
submission of the case to the jury?

STATEMENT OF THE CASE
The Plaintiff-Appellant, Bob Russell, filed suit against the DefendantsRespondents, Donald Larkin and Lava Products, Inc., based on a lease-purchase
agreement for a block plant that the Appellant entered into with the Respondents.
The Appellant alleged that Respondent Larkin misrepresented the actual incomeproducing capability of the plant and the actual condition of the related
equipment. The case was dismissed by the trial court after the Appellant's
evidence had been introduced, the trial judge determining that there was not
sufficient evidence as to fraud or negligent misrepresentation to submit to the jury.
(T. 198-201).
In October of 1981, the Appellant saw an advertisement for the sale of a
block plant and related equipment being sold by Respondents. (T. 17). The
Respondents had purchased the same from Veyo Concrete Products. (T. 11). An
aggressive sales effort was made by Respondents and no effort was spared in
convincing Plaintiff-Appellant of the value of the plant. Profit projections were
prepared, and testimonial letters from prospective block purchasers were made
available to the potential buyer. (T. 22-23, 28-34). Because the Appellant was
unsure of his ability to purchase the plant, a lease arrangement was proposed by
Respondent Larkin. From October of 1982 until August of 1983, various leasepurchase agreements were drafted by Respondent Larkin and proposed to
Appellant. (T. 20,22,86).
Prior to December, 1982, when Appellant finally signed one of the
proposed lease-purchase agreements, Respondent Larkin provided Appellant
with several written analyses of the amount of blocks that could be manufactured
within a certain time frame and the amount of profit that could be realized. (T. 1820, 31-35). Larkin is an accountant and presented the projections on accounting
paper. Respondent Larkin stated to Appellant that he had seen the plant in

3

operation and that he had information from the prior owners about the operation
of the plant. (T. 20-21).
In fact, neither Larkin nor the other principal in Lava Products, Inc., Sam
Rucker, had personally operated the plant. They had merely seen it in operation
on one occasion when a former owner had used it to make a few blocks. (T. 21).
In spite of this, Respondent Larkin continued to make inflated projections even as
the Appellant struggled to get the plant to operate on a sustained basis. The
Appellant gave the Respondents $5,000.00 in March of 1982 as an advance on
the intended lease-purchase agreement and to pay for the repairs to the forklift.
(T. 26, 50). Respondents kept this money and used it to pay for repairs. No
agreement was signed at this stage, as Russell (Appellant-Lessee) was unwilling
to sign an agreement until the repairs were made.
The Appellant began to clean up around the plant, partially in an effort to
prepare the plant to operate, and partially to investigate and become familiar with
the plant. (T. 35-36, 51). It was soon evident that mechanical and electrical work
was needed before anything would operate. (T. 51, 52). The appellant made the
repairs he could, but temporarily left the plant in May of 1982 convinced that the
time, effort and money he had expended was to no avail as the plant could simply
not be operated on continual basis in its present condition.
In the fall of 1982, the Appellant was convinced to return to the plant and try
again by Respondent Larkin who promised both financial and physical aid. (T. 52,
53).

There was still no signed agreement between the parties, but the

Respondent hired an electrician to make repairs. The repair process was slow,
but, based on Respondent Larkin's assurances that he would make the plant
operational and the fact that Respondents had hired an electrician to work on the
block machine, (T. 57), the Appellant signed a lease-purchase agreement in
December of 1982. It was Appellant's understanding at this time that all that

remained to be done was to flip a switch and the plant would start making block.
(T. 62).
The plant was beyond repair, however, and it soon became apparent that
the electrical and mechanical repairs previously undertaken were not enough to
make the plant operational. (T. 64). Although the electrician returned to the plant
many times to make repairs, (T. 65,166), the Appellant was never able to produce
block in any significant number and, therefore, refused to start making lease
payments. (T. 78). Finally, with his savings depleted and in debt to his bank far
beyond that, the Appellant gave up and turned the plant back to Respondents in
September of 1983. (T. 100,101).

SUMMARY OF ARGUMENT
The Appellant is entitled to have his case viewed in the light most favorable
to him, as the Court decides if the case is to be taken from the jury . At trial, the
Appellant presented evidence on each of the necessary elements of fraud or
negligent misrepresentation which was sufficient to submit the case to the jury
Each and every element of fraud or negligent misrepresentation was
supported by some evidence. In particular, Russell revealed that the Seller
provided him with production figures and corresponding profits Russell
reasonably relied on these projections in deciding to lease the block plant. That
these projections were made fraudulently or negligently was also supported in
that Respondent Larkin had no personal knowledge of the plant's ability to
sustain operation. His projection figures were, therefore, based not on hard facts
or data, but rather on mere inflated conjecture.
The Appellant spent all his savings on this futile endeavor. In light of the
evidence presented at trial, both through testimony and exhibits, there is more
than a sufficient basis upon which this case should have been submitted to the
jury.

ARGUMENT

POINT I:

THE APPROPRIATE STANDARD OF REVIEW ON APPEAL FROM
DISMISSAL AT THE END OF PLAINTIFFS CASE REQUIRES
VIEWING THE EVIDENCE IN THE LIGHT MOST FAVORABLE TO
THE PLAINTIFF

The standard for determining whether sufficient evidence has been shown
in order that a case may be submitted to the jury is to view the evidence in the
light most favorable to the Plaintiff. Williams v. Zioh's Cooperative Merchants
Institution. 6 Utah 2d 283, 312 P. 2d 564 (1957); Davjs v. Payna and Dav. Inc.. 10

Utah 2d 53,348 P. 2d 337 (1960). This standard applies not only to the reviewing
court, but to the trial court as well. Bates v. Burns. 3 Utah 2d 180, 281 P.2d 209
(1955). In viewing the evidence in this light, courts have also held that "no
weighing of the evidence or determination of credibility is appropriate. Thompson
v. Industrial Lumber Co.. 599 P. 2d 468, 469 (Or. App. 1979). See also First

National Bank, Etc, v. Ron Rudin Realty Co., 623 P. 2d 558 (Nev. 1981).
The Appellant in the instant case contends that the trial court failed to view
the evidence in the light most favorable to the Appellant and that considerable
weighing of the evidence was involved in the trial court's decision to grant the
Respondents' motion for dismissal. This Court must, therefore, reverse the
dismissal and remand the case for trial. This Court will come to that conclusion
after its review of the evidence and every inference in Appellant's favor and
without any weighing of the evidence or determining of credibility.
POINT II:

THE EVIDENCE PRESENTED AT TRlXL AS TO THE ELEMENTS
OF FRAUD OR NEGLIGENT MISREPRESENTATION WAS
SUFFICIENT TO REQUIRE SUBMISSION OF THE CASE TO THE
JURY

In Pace v. Parrish et al.. 122 Utah 141, 247 P. 2d 273 (1952), the elements
of actionable fraud were said to include:
(1)

That a representation was made;

(3)

which was false;

(4)

which the representor either
(a)

knew to be false, or

(b)

made recklessly, knowing that he had insufficient knowledge
upon which to base such representation;

(5)

for the purpose of inducing the other party to act upon it;

(6)

that the other party, acting reasonably and in ignorance of its falsity;

(7)

did in fact rely upon it;

(8)

and was thereby induced to act;

(9)

to his injury and damage.
JsLat144,145.

The Utah Courts have also recognized that a cause of action will lie where
one party has been induced to act through the netmaeni misrepresentations of
another party. In Jardine v. Brunswick Corporation. 18 Utah 2d 378, 423 P.2d
659 (1967), the Utah Supreme Court stated:
Where one having a pecuniary interest in a transaction, is in a
superior position to know material facts, and carelessly or
negligently makes a false representation concerning them,
expecting the other party to rely and act thereon, and the other party
reasonably does so and suffers loss in that transaction, the
representor can be held responsible if the other elements of fraud
are also present. 18 Utah 2d at 381.
In order that liability can be found for a negligent, as opposed to an
intentional, misrepresentation there must be proof of a special duty of care
running from the representor to the representee. Ellis v. Hale. 13 Utah 2d, 279,
373 P. 2d 382 (1962).
Evidence or admission upon each and every one of these elements was
presented at trial. Where the evidence presented may not have been undisputed
as to the particular element, it was certainly sufficient, viewed in the light most
favorable to the Plaintiff/Appellant, to have been submitted to the jury.

A. Representations Were Made Bv The Defendant Concerning Presently
Existing Material Facts Which Were False
Upon initial negotiations with respect to the lease of the block plant, in
October of 1981, Respondent Larkin supplied Appellant with an analysis of
production amounts and monthly profits. (T. 18-19), Because Appellant had no
knowledge of what kind of production levels the plant could produce, he
necessarily relied on Respondent Larkin who assured him the figures were
achieved by the previous owners and who himself was an accountant by trade.
(T. 10,11,32). However, the Appellant did not keep these figures delivered at the
first meeting. None of these figures were remotely approached in Russell's
experience and they were not introduced at trial. (T. 19, 20). Appellant asked
Respondent Larkin at this time to see the records from the previous owners and
was informed that those records combined both sales from the cinder mine and
the block plant and, therefore, Respondent Larkin had no breakdown as to the
plant's previous production output. (T. 20).

Nonetheless, during depositions,

Respondent Larkin produced Exhibit 2 (See Addendum) which contained a
breakdown of gross block sales from July 1975 through June of 1977. These
sales averaged approximately $6,500.00 per month, before expenses. These
figures indicate a maximum gross production of approximately 23,980 blocks per
month.

This breakdown was prepared by the former bookkeeper of Veyo

Concrete and supplied to Appellant by Respondent Larkin during depositions. (T.
131,192-193). Respondent Larkin did not use this breakdown in arriving at the
production figures he supplied to Appellant.
In approximately March of 1982, Appellant received another production
projection from Respondent Larkin. Exhibit 4 (See Addendum) shows the net
profits that can be made producing 40,000 blocks, 50,000 blocks and 60,000
blocks per month. Those profits range from $3,100.00 to $4,800.00 per month. (T.

33-34). Exhibit 3 (See Addendum) was given to Appellant sometime later in 1982
and shows a net monthly profit of $2,400.00 where 40,000 blocks are produced.
This later projection was requested by Appellant after he had an opportunity to
inspect the plant and what was actually there to work with. Appellant determined
at this time that the previous production levels would not be possible without a
bigger crew and in light of the fact that there was only one forklift and one curing
building that held 3,000 blocks which must cure overnight. (T. 35-36).

An

additional projection was furnished the Appellant by Respondent Larkin on March
25, 1982. Exhibit 14 (See Addendum) was based on a nine-month year rather
than a twelve-month year and showed a net yearly profit of $19,420.00. (T. 4546).
Without yet having signed a lease and with his money rapidly disappearing
due to the constant costs needed to repair the equipment, the Appellant informed
Respondent Larkin in May of 1982 that he could not continue to try to make the
plant succeed. (T. 52). In September of 1982, Respondent Larkin contacted
Appellant and convinced him to come back, admitting that the plant was in bad
condition and promising to help the Appellant financially and physically to get the
plant operating. (T. 52-53). The forklift was sent out for repairs and an electrician
was hired to work on the block plant. (T. 55, 57-59). Due to the renewed promises
and post production figures supplied by Respondent Larkin, and the fact that the
block plant had just been rewired, the Appellant signed a lease agreement with
Respondents on December 21,1982. (T. 60-62). (See Addendum Exhibit 18).
After signing the lease agreement, Appellant struggled to get the plant to
operate at its optimum level. However, continual breakdowns with the machines
and Appellant's inability to repair the major problems himself resulted in a
constant virtual standstill in production. (T. 65-67, 88-94). By the time Appellant
was forced to abandon the block plant in September of 1983, (T. 100), he had

produced approximately 16,000 blocks in nine months time, with the highest and
most sustained production consisting of 1,300 blocks per day for two days. (T. 9698).
The representations made to the Appellant consisted of production figures
supplied by Respondent Larkin and statements that Larkin based these analyses
on plant history. That the production capabilities of the block plant and the
condition of the necessary equipment to run the same were material aspects with
respect to the leasing and/or purchasing of the plaint is obvious. In fact, without a
concise picture of its ability to operate on a sustained basis, the block plant is not
even marketable.
As to the falsity of Respondent Larkin's production estimates, the Appellant
was never able to produce anywhere even close to Larkin's lowest figure of 9,000
block per week. (See Addendum, Exhibit No. 14). Further, with the equipment
constantly breaking down and with the expense in both time and money involved,
Appellant could never have produced what Respondent Larkin outlined.
B. The Reoresentor/Defendant Knew The Material Facts Were False Or
Made Them Recklessly. Knowino He Had Insufficient Knowledge Upon Which To

Base The Representation
Respondent Larkin provided the Appellant with projections as to the plant's
production capabilities based on nothing more than mere conjecture. If indeed
Respondent Larkin had the figures supplied by Veyo Concrete's bookkeeper, his
acts were not merely reckless but made knowing they wer false as Larkin's
figures far surpass those achieved by Veyo Concrete,

operating when the

equipment was much newer. Larkin provided these projections knowing he had
never operated the plant himself and that he had extremely limited knowledge as
to the condition of the various necessary equipment.

Coupled with his own lack of personal knowledge, Respondent Larkin
knew the Appellant had absolutely no experience with a block plant and that he
would, therefore, be extremely susceptible to information provided by an
accountant and his partner who had run a block plant in Cedar City.
Argument may be made that the Appellant had the duty to investigate the
prior production of the plant. The Appellant did speak with the prior owners, (T.
153-155), and in fact, one of the former employees of Veyo Concrete testified at
trial. (T. 134-141). Nevertheless, Veyo Concrete's experience with the block plant
was much earlier in time and much easier than was the Appellant's as there were
not only more men on the job at the time, but they had the benefit of a qualified
mechanic to work on the block machine from whom they learned, along with
experience, the intricacies of the machine. The financial advantages of having
several owners and the physical advantages of young men with mechanical
experience working with relatively new equipment make comparisons between
the two experiences illogical at best. (T. 137-138). Even with the advantages, the
block machine was subject to breakdowns three or four times a day, (T. 136), and
the current owner testified that he too had problems with constant eauiDment
breakdowns. (T. 144). The equipment never produced what Larkin said it would
produce.
Whatever arguments that may be made with respect to the Appellant's
duties, they neither ignore nor excuse Respondent Larkin's liability. At the very
least, Larkin knew (but did not reveal) that his knowledge of the plant and related
equipment was extremely minimal. Larkin was also well aware of the Appellant's
limited knowledge and experience. Any production figures based on such scant
information were mere conjecture and should have been identified as such.

C. The Representor/Defendant Made The False Material Facts For The
Purpose Of Inducing The Plaintiff To Act Uoon Them
The very fact that the production estimates reflecting net profits were
provided to the Appellant, and by an accountant, is sufficient to show inducement
to act upon them.

When these figures were groundlessly inflated to show

potential profits anywhere from $37,200.00 to $57,600.00 per year, (T. 33), this
element was proved.
That the production estimates elicited inducement to act is further shown by
Respondent Larkin's various changes to the estimates according to the
Appellant's concerns. The estimates were also verified by Larkin's presumed
knowledge of the plant and its ability, along with the necessary equipment, to
function on a sustained basis. (T. 21-22). Bolstering the Appellant's reliance on
the inflated production figures were letters given to Appellant by Respondents
from potential block buyers, (T. 27-28), and a constant deluge of potential leasepurchase agreements. (T. 31, 49). Larkin's promises to Appellant after he left the
first time to help financially and physically at the plant were the final inducement
in an effort to snare the Appellant with empty production figures resting on the
spines of deteriorating equipment.
D. The Plaintiff Did In Fact Relv Upon The False Material Facts. Acting
Reasonably And In Ignorance Of Their Falsity
As has already been stated, the Appellant was virtually ignorant of the
workings of a block plant and did, therefore, rely on Respondent Larkins
Production estimates both initially and in finally signing a lease-purchase
agreement.

The Respondents, on the other hand, had the benefit of actual

hands-on experience at a block plant and an accounting background. Further,
Respondent Larkin told the Appellant that he had seen the plant operate and that
the previous owners had maintained production figures that agreed with Larkin's.

(T. 32). Nonetheless, the Appellant did not rely alone on Larkin's projections
without seeking other information. He contacted the previous owners and even
called the manufacturer of the block machine. He was not told anything to
contradict Larkin's false statements.
E. The Plaintiff Was Thereby Induced To Act And Did So To His Iniurv And
Damage
The Appellant expended $300.00 in earnest money in March of 1982, (T.
24),

and another $5,000.00 in March of 1982 as an advance on an eventual

lease-purchase agreement and to allow Respondents to pay for repairs to the
forklift. (T. 26,30, 50).

Additional payments were made for cinders, parts,

maintenance on the equipment , a truck and a loader. (T. 103, 104, 109, 111).
Lease payments in the amount of $2,300.00 were also paid to the Respondents
by Appellant in April of 1983 (See Exhibit 23 - Addendum). In total, the Appellant
lost approximately $10,000.00 cash in this transaction, paying for fruitless repairs.
These amounts do not include money and time lost in traveling back and forth
between Kanab and Veyo and spending countless hours at a block plant that was
never able to effectively produce.
THE PREVIOUS ELEMENTS WERE NECESSARILY ADDRESSED IN
ORDER TO SHOW THAT EITHER FRAUD OR
NEGLIGENT
MISREPRESENTATION WERE PROVED. THE NEXT THREE ELEMENTS,
PECUNIARY INTEREST, SUPERIOR POSITION AND SPECIAL DUTY OF CARE
ARE ELEMENTS OF NEGLIGENT MISREPRESENTATION ONLY

F. Pecuniary Interest
The Respondents in this case, Larkin and Lava Products, Inc., purchased
the business known as Veyo Concrete, which included both a cinder mine and
the block plant. At trial, Respondents' counsel in his opening statement stated:
Well, after Lava Products had acquired the plant, and I believe that
was in October of 1979, they determined that they wanted to keep
the cinder mine and operate it and to sell cinders for decorative
purposes and hopefully lease the plant to somebody who would

produce a lot of cinder block, because it would provide a market for
their cinders.

(T.12)
In light of the above, there can be no doubt that the Respondents' had a
strong pecuniary interest in this transaction. Noi only did they stand to gain
monetarily by leasing and/or selling the block plant, but they stood to gain doubly
by selling the cinders from their mine to the purchaser of the block plant. The
Respondents' pecuniary interest is further substantiated by Exhibits 7, 8 and 9.
(See Addendum)

Exhibit 7 is a letter from Sam Rucker, a principal of Lava

Products, to the Appellant informing him of the many potential customers for block
and enclosing letters from two of those customers

Exhibits 8 and 9 are letters

from the two potential customers. These letters exemplify the Respondents'
continued interest in seeing the block plant established as a profitable concern
which would in turn benefit themselves greatly.

G. Superior Position
The Appellant owned and operated a fast food establishment in Kanab,
Utah, for 24 years prior to his dealings with the Respondents. (T. 17). He had
absolutely no prior experience with a block plant arid knew little about repairing
and maintaining the necessary equipment and machinery. The Respondents',
however, had the advantage of hands-on experience. Sam Rucker had formerly
operated a block plant in Cedar City, Utah, (T. 53, 54), and both he and Don
Larkin had seen this particular plant in operation by thA former owners, albeit only
on one occasion. (T. 21).
The Respondents not only had the advantage of prior experience, they
also knew what facts they lacked. They knew but did not reveal that they had
never run this particular plant themselves and, therefore, did not have personal
knowledge as to its ability to operate on a sustained basis. (T. 2 1 , 32). As it
turned out, the block machine had to be completeiv! rewired, and. even then, it
didn't work. (T.59).

After the initial negotiations between the Appellant and the Respondents,
the Appellant spent more time than did the Respondents at the block plant as he
and his hired personnel tried to get the equipment in working order. Nonetheless,
this time spent did not give him any advantage as to the ability of the plant to
QCfiialfi- Rather, all the Appellant's time at the plant was spent attempting to fix
the equipment he was able to repair and generally cleaning up the area. (T. 38,
51). The Appellant never had the opportunity to see the plant operate, other than
a perfunctory run to make a few blocks by Sam Rucker, until after he had signed a
lease-purchase agreement with the Respondents. (T. 54).
H. Special Duty of Care
The parties to a transaction must be dealing beyond arm's length in that
one of the parties has a special expertise or competence not possessed by the
other in order that a special duty of care may be found. Ellis v. Hale. 13 Utah 2d
279, 373 P. 2d 382 (1962). Further, according to the Restatement of Torts §551
Torts, Second, the duty of care exists only where the maker of commercial
information is aware as to the use for which the information has been obtained
and intends to supply it for that purpose.
As has already been shown, the Respondents possessed knowledge not
held by the Appellant regarding block plant operations in general. They were
also aware that they knew little or nothing about this particular block plant's ability
to function on a sustained basis. Respondent Larkin was immediately made
aware of Appellant's lack of experience in this area, and there can be no doubt
that he was only too aware that any information he provided to Appellant as to
production capabilities would be relied upon in the decision to lease.

CONCLUSION
The evidence presented at trial was sufficient to submit the same to the
jury, particularly when this evidence is viewed in the light most favorable to the
Appellant. The Appellant here was induced to become involved in and eventually
lease a block plant that was literally falling apart. Hat it not been for Respondent
Larkin's evincing of a particular knowledge regarding the block plant and his
subsequent inflated production figures, the Appellant would not have pursued this
endeavor. Had it not been for Respondent Larkin's promises to help physically
and financially in an effort to get the plant running, the Appellant would not have
returned to the plant and eventually signed the lease-Durchase agreement.
Once the Appellant embarked on this undertaking, he was caught in a sort
of catch-22 throughout the ordeal. He had to spend money in an attempt to get
the plant to operate. Yet, the more of his life savings he drained into the plant, the
deeper he sunk so that he could not turn back but had to forge forward even while
his money disappeared into a floundering operation.
The evidence presented at trial was weighed against the Appellant by the
trial court. The trial court did not view the evidence in the light most favorable to
the Appellant. Therefore, this case must be remanded for a new trial so that it
may be submitted to a jury for a just determination.
DATED THlsUX

dav o n U x ^ u J W ^ 9 f f 7 .
SNOW, NUFFER, ENGSTROM & DRAKE
A Professional Corporation

D A W N U F F E R ^
Attorney for Plaintiff-Appellant

JACQUELINE HATCH
/Attorney tor Plaintiff-Appellant
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served four copies of the foregoing BRIEF OF THE APPELLANT on the following
by depositing four copies in the U.S. Mail, postage pre-paid, addressed to:
Gary W. Pendleton
PENDLETON & TERRY
50 East 100 South, Suite 101
St. George, Utah 84770
DAVID NUFFER
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LAVA PRODUCTS, INC
• 4 WEST TAMMNACLS
ST. aCOROK. UTAH 04770

February 1 , 1982
Robert Russell
71 Vest 300 South
Kanab, Utah
Dear Mr. Russell,
He have enjoyed working with you thus far on the block plant In
Veyo, Utah. The block plant has good potential, both now and as the
area grows, as we both recognize. I t has the advantage of easy access,
right on the highway, as well as close proximity to the cinder fines,
making cost of hauling that major block component almost nothing. In
fact, we have quoted you a contract for delivery to your yard which Is
less than JftJ's cost to crush and screen at their pit location. We can
do this because cinder fines essentially comprise a buy product for us
from our regular crushing operation.
You have Investigated the plant and found I t to be 1n good overall
shape and a good buy at our price. The only apparent hurdle, both for
you and the SBA, Is the marketability of the product. Since the SBA
has not followed through and helped you with this we have come up with
a lot of data which should be helpful to you.
Enclosed with this l e t t e r are:
(1)

A letter from Jamco Masonry, which was a former customer of the block
plant, and who uses 50,000 + block In this area yearly. In addition
they use another million or so 1n the Las Vegas area.

(2)

A letter from Red Ledge Builders Supply, a new brick ft block yard
In this area. Mike Longley, the owner, had already contacted us
before you did to see I f he could obtain block from us to stock his
yard. He 1s firmly committed In this area,has a $100,000 yard near
the Washington Freeway Interchange which he just bjillt a red-brick
wall entirely around ( S truck loads of brick ) . ,He Is from California and 1s wry enthusiastic about the growth of Washington County.

-1-
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(3)

Lem Leavltt, of Veyo, Utah, has told you about his cousin, B111 Lueck,
In Las Vegas, who has Indicated he would buy from Lem I f he could haul
them to Las Vegas competitively. At 75$ a block down there I t would
appear that I t could be economically feasible. He tried to obtain
a letter from him also to confirm that but Lem has been out of town
on the truck and couldn't make the connection for as In time. They
use a half-million or so per year.

(4)

A l i s t of some of the former customers of the plant which I jotted down
from browsing through a few months of the sales Invoices. A complete
11st would be much longer, of course. There were many "cash sales"
with no names.

The l i s t only Includes one buyer from Colorado City. I found this
strange because the builders In Colorado City were sone of the best customers.
I account for this In two ways:
1)
2)

either I overlooked them In my browsing.
the fact that they used to haul the cement for the plant
and take block In trade, which they hauled to Colorado City
and resold.

As far as I can t e l l , they made no real effort to sell Intensively.
Most of their business came from word of mouth and repeat sales. Also, I
noted from browsing the tickets that they were a popular source of bagged
cement for a l l those areas from Veyo north, as I t was hard to get I t a l l
the way from Cedar City or St. George.
I would envision a series of regular retail outlets selling regularly
for you In Callente, Hurricane, Cedar City, St. George & Kanab, as well as
direct sales to contractors and miscellaneous retail buyers. I know
Hurricane 1s ripe for this kind o f thing. He seriously considered moving
the block plant to the new Industrial Park there.
He a l l recognize and feel the effects of Inflation, high Interest rates
and the economic slowdown. However, l e t me give you three encouraging notes:
(1)
St. George & Washington County have tended to buck the trend.
This area Is expanding and growing regardless of the nations' problems.
Building permits and construction totals last year were essentially the
same as they were the year previous.
(2)
Nations Business magazine did a
jection, Including a projection by the huge
national economic model, to see what effect
They found that, while we must go through a

very intensive survey and procomputer which works with the
Reagans' policies were having.
period of pain while we "pay

Robert Russell
February 1, 1982
Page 3
for" our former liberal policies* the outlook was surprisingly bright.
They predict a general economic upturn beginning slowly this Spring and
carrying over and much stronger Into 1983, riding on a wave caused by
lower Interest rates, continued lower Inflation rates and building and
auto sales boom.
(3)
The consensus of builders In this area Is that while the
construction outlook for homebulidlng Is slow, they expect a strong demand
for commercial construction. This Is Ideal for block, of course, since
few homes are constructed of block anymore but most commercial buildings
make extensive use of block.
To sum up, we are encouraged at the outlook. Ue know you recognize
the need for lead time to get the plant In shape so as not to miss the
Spring demand.
The weather Is already good over here, temperatures around 60° and
early daffodils out. Rest assured that we want you so suceed In this venture. Our Interest does not stop with selling the plant. A much more
Important fact 1s that you will continue to be a good customer for our
product, which 1s worth much more to us In the long run than the sale of
the plant. Ue will work with you 1n any way we can to see you successful.
Ue look forward to a long and profitable association.
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January 28, 1982

To Whom It May Concern:
^T//
/<r)

Our Company, Jamco Masonry, Inc., purchases ^

6*"^^'Amount

of Building Block per Tear in our area.
If Block manufacturer in Veyo, Utah should be competitive in price and
quality, we would consider purchasing materials from their Company whenever
feasible.

Respectfully,

JoHh/Mc Donald Jr.

uck

.387-4050

President

:o Masonry, Inc.

JAMCO MASONRY, INC
IAL. COMMKIICIAL. H»ID«NTIAL

amourmnmMQ
43SO 8. AJtVILLl
LAS VSGA8, NEVADA 88IOS
+9N McOONALO JR.
OFF. <702) 878-8888
•78-7888
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RED LEDGE BUILDERS SUPPLY, INC.
148 REO LEDGE ROAD
ST. GEORGE, UTAH 84770
801 628-3617

TO:

Lava Products, Inc.

RE:

Block Purchases

Dear Mr. Larkln:

We are Interested 1n finding out when you are going to resume production
of-your block manufacturing plant In Veyo, Utah. He have been In business
for one year and need a supplier for concrete masonry blocks manufactured
in the St. George area, as hauling from Cedar City and las Vegas 1s not
economical. Please advise us of your progress so we can prepare ourselves
for distributing your product. He expect to be able to sell between $35 $45,000 dollars worth of your material on an average year.
He will be expecting to hear from you soon.
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LEASE-PURCHASE AGREEMENT

*t«EkE/tSt Lava Products, I n c . haa a block p l a n t and r e l a t e d equipment f o r a a l e
or l e a s e , and
J l . ; ; ^ . / ., R. ,iert L. Russell has i n d i c a t e d the d e s i r e to lease or purchase said
t

..ii'!>.T»t|

7/

...i:,\;.f K , Lava I ' r o d u r t j a g r e e s t o l e a s e t o Robert *,. Russell the following
;ent, cor.scitutinp the "plant".
\

-

Praschr.h ,fThunderbolt" block machine, P 3T2762
including lorras and a i i metal and vcoc p a l l e t s .

1

-

Datson Forklift Model FG005, Ser. i 10385

1

-

Sna*l crusher

1

-

Block curing building

*.

—

/

75 KW Caterpillar Generator, Model A 1036, Ser. # 605754

»

#

I.i*se I'rice
The lease price shall be $800 ner month (including the basis land-lease
z: SiGO ner month) plus lc per block produced based on the previous month's
>uxc6 records. If the lease terminates for any reason, all unsold block shall
.*« assessed at the lc per block rate.
Lcasv Fcfioc
T..e .ease shall be for a period of one year, with first and last months
j>*s^c .case of $600 per month due sc time of ler.se signing, and ahall begin
x:.-,.ie: *•-, 1952. Lava Products, Inc. agrees to grant automatic extensions
« ; r.4i: .case at this saae price for 4 more annual perioas, for a total of
.v« vears from date of this lease or until the purchase option is exercised.
\+sr*- ±£$ & Inventory Purchase
ltobert L. Russell agrees to purchase the existing inventory of block,
-. rc.:i^atelv 19,GOG for a total price of $4,w<V* plus supplies on hand (2 n
- Ou t > of color anc' 4 drums of Mslumpy" block additive for $1,250. The total,
$5,25r«> sr*all be paid to Lava Products, Inc. as follows:
v3,000 by March 1, 1982 and the balance of $SS& me later than TPeigmuei 5,

?urchasr Ortion
Rvberr L. Russell mav, at this option, purchnse the "plant11
:cv ***e sui: total of $25,500. Ninety percent C°07) of the lease
->.** a.'reernent (less the $100 ner month land le&se pr.vment), mav
-s;.v.ho % paTice. Ihis option snav he exercised r.t a " tilme during

as defined above
nayments made under
be applied toward the
the lease period.

P-C*
Contract to Supply Cinder Pines
Lava Products, Inc. agrees to supply 1/4" - cinder fines delivered to
the block plant In Veyo, Utah for $2 per yard, pavable in full at month end
unon billing. This is a one-year guarantee of price and delivery, expiring
12/1/83. However, it may be renegotiated at that time. No need for a major
increase in the cost of this product Is anticipated so that subsequent renegotiations will probably be close to this price.
Wcter Connection
Lava Products, Inc. agrees to leave its9 water connection at the block
plant for use of Mr. Russell during the life of the lease. If the purchase
option is exercised Mr. Russell agrees to make arrangements to obtain his own
water connection with the City of Veyo.
Utilities
This Is a net lease (except for land lease) and therefore Mr. Russell
agrees to pay any and a l l u t i l i t y b i l l s or other charges Incurred in his
oprrations (incurred after December 1st, 1982). The cost of obtaining 3 phase
paver will also be paid by Mr. Russell.
Repairs
Mr. Russell agrees to make all repairs as necessary and maintain the
laacLlnery in at least as good condition as which it was obtained, and to
pay for the cost of such repairs and maintenance.

Robert L. Russell

LAVA PRODUCTS, INC.

LEASE ADDENDUM

In recognition of the subsequent problems and difficulties of both
parties to the original lease signed December 219 1982, the following
additions and corrections will be made to the lease of the block plant
from LAVA PRODUCTS, INC. by ROBERT RUSSELL.
The lease signed December 21, 1982 remains valid as to all its terms
and conditions, except that:
(1)
LAVA PRODUCTS, INC. agrees to absorb all the costs incurred by
them prior to December 21, 1982 in repairing and upgrading the block
plant and related equipment (approximately $4,000).
(2)
The payments already received by LAVA PRODUCTS, INC. from
ROBERT RUSSELL under the terms of the lease, shall be re-classified
as follows:
Original payment
April 18, 1983 payment

$5,000
2,300

12/1/82 1st & last mo. rent
1/1/83 to 6/1/83 #800
12/16/82 Cinders purchased

$1,600
4,800
^88

$7,300

6,688

Credit to apply to 7/1/83 lease
payment (see credit on statement)

(612)

(3)
The amounts credited to inventory purchase under the paragraph
"Supplies and Inventory Purchase" shall be applied to lease payments
instead, as shown in paragraph (2) above. Instead, the $5,250 for
inventory and supplies shall be paid for in 6 equal monthly installments
of $875 beginning August 1, 1983.
(4)
The price quoted in the "Purchase Option" paragraph of the lease
shall be increased by the following expenses and improvements made to the
equipment after December 21, 1982, as follows |:
Praschak Co. parts
Veyo Culinary Water Assn.
Carpenter Electric
Wheeler Machinery
Kimball Equipment

$ 606.95
174.00
2,414.64
25.89
ft75.42
$ 3 ^ : 90

Sam and Ardil's time, long distance phone calls for parts, etc, interest
and other costs incurred by LAVA PRODUCTS INC. during this time will not be
considered.
(5)
Repairs, maintenance and all other charges related to the operation
of the equipment covered by the lease shall, after JUne 30, 1983, be
entirely the responsibility of ROBERT RUSSELL under the terms in the
original lease.
-1-
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(6)
The principals of LAVA PRODUCTS INC. desire to see the operation
successfult as neither party to the lease can ultimately profit any
other way, and indiciate their goodwill and intent to work with Mr.
Russell in a cooperative effort to see this mutual goal realized. The
changes incorporated herein are to enable Mr. Russell to preserve his
cash flow and meet the terms of the lease without default while preserving
the ultimate position of LAVA PRODUCTS, INC.

/

/

ROBERT L. RUSSELL

LAVA PRODUCTS, INC.

SAMUEL N. RUCKER, PRESIDENT
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